"DISABILITY: WHEN, WHY, AND HOW
IT MATTERS AND WHEN, WHY, AND
HOW IT DOESN'T"
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BEGIN TRANSCRIPT
MARK NILES: Hello, everybody. I hope you are enjoying your lunch.
My name is Mark Niles. I am one of two Associate Deans for Academic
Affairs here at the law school. And on behalf of our Dean, Claudio
Grossman, who unfortunately cannot be here today, I want to welcome you
all to this conference and to today's lunch.
This conference is one of our most exciting affairs and one of the events
we are most happy about every year in terms of being able to bring such a
wonderful cross-section of people to address such an important issue.
And I want to personally thank Dean Jaffe, along with his staff and
others who are involved, but particularly Dean Jaffe, who is a very close
friend and colleague of mine and partner in all of the work that we have to
do. As far as that part, so much of what Dave and I have to do, we do
together, and I cannot imagine a better person to do this work with. He is a
wonderful person, incredibly committed to his job, and as you all know,
nationally renowned for the work that he is doing in this area and other
areas, so I want to just acknowledge him.
(Applause)
MARK NILES: I cannot imagine working in this place without him. I
cannot imagine this place without him. So certainly, I'm very pleased to
have him across the building from me and within shouting distance and
email distance all the time. We have to stick together. So thanks for
everything and this wonderful conference that you are doing every year.
But I am here to introduce the person who is going to be our speaker
today at lunch: it is Professor Robert Dinerstein. He is a Professor of Law
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here at WCL, Director of the Clinical Program, and Director of the
Disability Rights Law Clinic. He has taught here since 1983 when he was
the first twelve-year-old person to be hired by a law school, so that is just
amazing on its own.
(Chuckles)
He served in the vital and the inexpressibly prestigious position of
Associate Dean for Academic Affairs at the law school from 1997 to 2004.
He then served as Chair, not once but twice, of our ABA self-study
committee here at WCL. And maybe only Bob and myself and a couple of
other people around here know what that really means and how prestigious
and demanding that is, so I thank him very much for that.
He specializes in many areas, but has particular expertise in mental
disabilities law, including issues of consent/choice, capacity, and
guardianship; the Americans with Disabilities Act; the interaction between
disability and the criminal justice system, and disability and international
human rights. And really, he has many other areas of expertise; that is just
sort of the tip of the iceberg in terms of what Bob has worked on and
continues to work on in his career.
He was appointed by President Clinton in 1994 to the President's
Committee on Mental Retardation, on which he served until 2001. Prior to
joining us here at WCL, he worked as an attorney at the United States
Department of Justice, Civil Rights Division, Special Litigation Section,
where he handled cases involving the rights of institutionalized persons,
among many other issues. And that was when he was not even ten or
eleven yet, so that is pretty remarkable to be a lawyer at that stage; really
pretty incredible.
(Laughter)
Bob is a natural, renowned leader in the profession of legal academia. He
is a member of the Council of the American Bar Association Section on
Legal Education and Admissions to the Bar and has been active in the
Association of American Law Schools ("AALS") in various areas,
including chairing the section on clinical legal education, the committee on
legal education, the committee on sections and the annual meeting, and the
planning committee for the 2006 clinical teachers' conference. He currently
serves as chair-elect of the AALS section on law and mental disability.
He also currently sits on numerous boards including the Quality Trust for
Individuals with Disability, of which he is president; the Equal Rights
Center; and the Washington Legal Center for the Homeless. He has
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previously served on too many boards to mention, but I will just mention a
few: The District of Columbia Board of Governors, the Society of
American Law Teachers, Mental Disability Rights International, and the
Maryland Disability Law Center. He is the co-editor and author with
Professors Stan Herr and Joan O'Sullivan of A Guide to Consent and
author of "Guardianship and its Alternatives" in Adults with Down
Syndrome, the 2006 text, and is co-authoring the forthcoming text, Lawyers
and Clients: Critical Issues in Interviewing and Counseling, which is
coming out with West this year. And I would like to add, on somewhat of a
more personal note, that if this law school has achieved any measure of
success and advancement over the last twenty-five years, that there is no
person here more responsible for that development than Bob. He has been a
pioneer, along with many of his colleagues, in developing clinical
education, now a pillar in legal academia. He has also proved to be an
impeccable support and leader to this institution and to a generation of
faculties, which I proudly consider myself part of.
I would not be where I am today without Bob. That is literally true
because I sit in Bob's old office, so I literally would not be where I am
today without Bob. I consider him a model of the complete law professor in
teaching excellence, institutional leadership, commitment to the broader
community, and, perhaps most importantly, in his absolutely impeccable
character and credibility in the values that serve this institution and serve
the broader world. It is therefore an honor to work with, and to introduce
my friend and colleague, Bob Dinerstein.
(Applause)
ROBERT DINERSTEIN: Mark and I talk about the fact that if you are
in the Dean's office, it is not usually quite so friendly.
(Chuckling)
ROBERT DINERSTEIN: It is more like, "did you have to deal with X
and Y?" "Oh, yes. That was really not a problem. I do not know why you
are having a problem." Mark has been a wonderful person and what is hard
to believe is that we've been doing this for over five years this summer.
But I am really happy to be able to address you today. I am also going to
be moderating a panel later, so my big challenge is to figure out what to say
now and what to say then, because maybe I will see you there, or maybe I
will not.
I also want to add my own thanks to David Jaffe. It is our third
conference regarding law students and disabilities. David really has built
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this whole movement, I think, that you al represent by coming here, and he
has been a wonderful colleague from my standpoint. When you do
disability law, those of you who are professors in this area you will know,
you are unlikely to have ten colleagues in your own law school who do the
same work. So we are a little bit like what Larry Lorber described earlier,
which is yes, one or two people kind of know a little bit about what you are
doing, but most just kind of smile at you and glaze over and say, "okay,
must be someone else who can do this," you know?
But it's extremely helpful having David and the folks that work with him
here to just talk out the ways in which we try to translate some of the things
that sound so good in the statute or in cases and make them actually work
directly for students; to have that back and forth about what is really
important, about what we value. David is a wonderful colleague in that
regard and in any right.
I titled this talk "Disability: When, Why, and How It Matters and When,
Why, and How It Doesn't." And my theme - if I have one - is that the

challenge we have with disability is how we decide when to take it into
account when you think about the world, about students, and lawyers, and
when not to take it into account. Because some of the time - and I think we
even heard it this morning - some of the time, when we look at disability,
we jump to this very prominent characteristic. We get all excited and we do
a number of things and then miss the fact of saying, "is this really
something that is addressing some disability-related need?" in which case
we should do it. Or maybe we need to step back and say, "well, yes, maybe
we are sort of pushing this too far." And by that, I do not mean we are
over-accommodating people, but rather there are some times when we have
a tendency to forget our common sense in dealing with things, and because
there is a very prominent characteristic, we kind of jump to it.
I want to talk a little bit about that, and I am going to start by talking
about something which is quite different from what we talked about this
morning, which are situations where I think disability seems to have some
prominence, but then we work through the problem, and maybe it turns out
that it is not so important after all.
So one example regarding people with intellectual disabilities or mental
disorders - some of those people are under guardianships, those
guardianships might be limited or there might not be guardians at all - but
what about the right to vote? And I am not talking about the legal analysis,
but just, is this a good idea? You hear some people say, "well, if we let
people with disabilities, even intellectual disabilities, vote, then that's
going to be a big problem, because they need to know what they are doing
when they vote. How are they going to be educated enough to know who
the candidates are, what the candidates stand for, what is a good, rational
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choice among the candidates?" Some people wonder, "if there are so many
candidates, how can people with intellectual disabilities make a wise,
informed decision about voting?" Or, "is that what we really want, having
disabled individuals make these decisions?" People may argue that unless
you can show that a person with an intellectual disability can meet that
threshold, well, then sorry, you cannot vote.
Consider the comparison group: those people with non-obvious
disabilities, who we do permit to vote. If they turn eighteen, and in some
cases have not committed a felony, they get to vote. And you get people
who say, "I am voting for John McCain." "That is quick. Why are you
voting for John McCain?" "Well, I can't vote for that Obama guy." "Why
not?" "He is a Muslim." Okay, well, not that there is anything wrong with
that, but the fact is they have wrong information, and we have heard this
kind of thing throughout the campaign.
Or, "I am really behind the President when it comes to the war, because,
you know, Iraq was involved in 9/11." "Well, actually, there is no evidence
of that." "I know, but that is what I am going to go with." Or "I am going to
vote this way because my spouse tells me I should go this way." Or, as
Sarah Silverman did, she tells her grandparents how to vote.
(Chuckling)
ROBERT DINERSTEIN: And I think, properly, we do not demand so
much of people when it comes to voting. I just wish we did not demand so
much of people with intellectual disabilities. I have a sister who has an
intellectual disability. As we have said earlier, it is certainly my sense that
many of us who work in the disability area have some personal or family
connection to this area. I talked to her during the campaign about whether
or not she wanted to vote. Now, my sister is a few years younger than me let us just say she is in her early fifties - so I said, "well, are you thinking
of voting in the election?" And she said, "I hadn't really thought of that."
"Do you know who is running for president?" And she said, "Nixon?"
Well, we went through the whole range of presidents, and then I started
talking about Obama, whom I was supporting, and talked about whether
she might want to vote. And you know, at some point I stepped back and
thought to myself, "you know, I am sure I could persuade her to vote for
Obama." And maybe if she lived in a state that was up for grabs, unlike
New York where she lived, which was solidly Democratic, I would have
done it.
(Chuckling)
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ROBERT DINERSTEIN: I worry. I worry that I might overbear or
overreach and put her in a position where she would be doing it because I
told her so. But the point is even if she did vote with my encouragement,
she would have been no less entitled to do so than many people who do
vote.
Should disability be a prominent issue? I would say really not so much. I
am reminded of Wanda Sykes, a very caustic comedienne. She was on Jay
Leno or something, not long after the 2004 election. There was something
said about George Bush and people were kind of clapping because she had
said something funny about him, and she looked into the camera and said,
"you know, I do not blame George Bush. I blame you all, because you all
voted for him, knowing what he was like."
(Chuckling)
ROBERT DINERSTEIN: In some sense, you know, you have to think
of voting as, I would say, minimal civil activity. If you worry that this is
somehow too minimalist, think about things like literacy tests in the sixties
that prevented African Americans from voting in the South. You know, we
could set up standards that would be closer to neutral, but could we set up
standards that seemed like they are related, job-related if you will, to
something citizens have a right to do?
What about something even more complicated? Should we encourage
people with intellectual disabilities to have children? Should we encourage
them to have sexual relations with others? How do you feel about that?
Well, we are, at least, happily past the days of forced sterilization. We are
past the days, mostly, when people are not just living in sex segregated
situations. And the fact is that people have the desire to have relationships
with others. Those relations may or may not be with children, may or may
not lead to intimacy, or may or may not be prudent. And you get lots and
lots of concerns about, "oh, well, we have to discourage this, people cannot
handle it," and of course some people cannot.
But to go back to something said this morning, we should be looking
more functionally at this issue. First of all, are there supports or a
combination of modifications that you could give to a parent with a mental
disability that would make him a better parent, or an adequate or a good
enough parent? If there are not, then maybe there are some other things we
need to do. But certainly, there is a category of people with disabilities or
intellectual disabilities that have an issue we cannot perceive. This
disability label cannot be something that we can hang our hat on because it
is both over-inclusive and under-inclusive, and that is another theme that I
have. There are many categories we use in the law, of course, and some of
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those categories are telling and helpful, but sometimes they are not.
There are a lot of parents who don't do a good job who do not have
disabilities. And there are plenty of parents who have disabilities and who
have managed to figure out how to be a parent, how to rely on people to
help them with those things they are not doing so well.
My own experience working with self-advocates, particularly in the
intellectual disability field, is that those who have chosen to become
parents have figured out how to do a pretty good job. One of my
colleagues, who I will be presenting with next week at a conference on the
capacity issue, will come to me and say, "you know, my son is sixteen. I
am having this problem with him driving. How do you think you would
talk to him?" And so we talked about it, and I said, "you know, when my
kid was sixteen, I locked him up so he wouldn't hurt anyone on the road."
(Chuckling)
ROBERT DINERSTEIN: But, seriously, my colleague - who grew up
in Forest Haven (Washington DC's now-closed institution for people with
intellectual disabilities), later left the institution, and married someone he
met there and had a son - was trying to figure out how to talk to his son
about driving. He was open to hearing advice from people whom he
trusted. I was only one of those people, but he was reaching out to others,
getting advice, in exactly the way one would want a parent to do.
Now, we of course have concerns - maybe less so with voting - but
certainly in the case of intimacy, for example, or certainly with being a
parent, that there are other people affected by what we do with regard to
personal disability. And I want to touch upon that, because of course that is
something that many of us in the law school administration business, bar
examiners' business, and the bar application business, are concerned about.
It is not just about you, it is about the other you's that we touch; you's that
you touch as a lawyer; clients that you have; people that you direct.
When you deal with certain kinds of disabilities, you may be concerned
about people's ability to protect themselves, people's ability not to be taken
advantage of. Certainly, if you have staff relationships with people with
intellectual disabilities in a group home, let's say, you might have rules that
say we are not going to allow intimacy there because we are worried that
the person with the disability is in no position to object to that. That is fair
and that is appropriate to say. But we do not want to overstate this need to
protect because we then wind up in a situation that we are too often in:
overprotective, paternalistic. We have to have a standard that does not
commit to avoid any risk at all costs. You know, none of us live our lives in
ways in which there is no risk at all. If that were true, the Starbucks across
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the street would go out of business. All of us who live in this institution
constantly risk our lives crossing against the light at Massachusetts Avenue
because we want to get our Starbucks, especially now that they apparently
reduced their prices in view of the economy.
My final and favorite example actually has got to do with a more
mundane kind of choice, and that is the right to smoke cigarettes. Wearing
my hat as the Director of our Disability Rights Law Clinic, we handle a
number of cases in the DC Superior Court where we are guardian ad litem,
or sometimes lawyers for individuals with intellectual disabilities, for
whom a decision has to be made as to whether they are admitted to a group
home. DC no longer has an institution or those kinds of facilities, but it still
has a statute that talks in terms of commitment and admission. And under
the statute, the determination the court has to make is, "does the person
have the capacity to decide to get services voluntarily." If people have that
capacity and they choose to get services, everybody is fine and they go on
living their lives and they leave whenever they want. If a person does not
have that capacity, then they are committed and get a lawyer who
represents them. So there are some advantages to commitment in terms of
oversight, but there is that stigma of having a commitment on your record
which I think is a very important limitation.
Some of the people with whom we interact, of course, have pretty
significant disabilities and limitations, and clearly under any interpretation,
would not have that capacity to make a voluntary decision. But many of
them do have capacity. And some of them, who are the ones more likely to
have capacity, will say to us things like, "I like the home I am in and the
job I have, but.., they won't let me smoke cigarettes. And I am not going
to smoke in my house, I know about that, but they say it is unhealthy for
me to smoke." And so they are limiting . . . "They won't let me do that."

And of course, this creates an interesting strategic question when you are
working with your students, which is, do you make this case about the right
to smoke cigarettes, which might not be the most persuasive legal theory,
or do you talk about choice? Do you talk about the fact that, guess what,
lots of people who do not have disabilities make choices that are not in the
interest of their health, like deciding to smoke cigarettes. Why should this
person who really does have the capacity to make choices necessarily be
prevented from making this choice?
I should add for those of you who do not know - for people who come
out of institutions, one of the reasons why a lot of them smoke is because
that is how they got rewarded when they were institutionalized. And so
society has a sort of burden here that I think it needs to account for.
But anyway, this one person that I'm thinking of- we had been working
with him for about a year - and he once again reiterated his desire to smoke
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cigarettes. He said, "I see a lot of people smoke cigarettes. I see Barack
Obama smokes cigarettes. Why shouldn't I be able to smoke?" Now I
would submit to you that somebody who can make that argument is
capable of making the actual decision.
(Laughing)
ROBERT DINERSTEIN: So without saying anything more, let him
make this choice. Yes. I am not saying that just because the person said I
want to smoke that we had to say, "you had a right to make the choice,"
and we cannot even talk to you about it because it would be so awkward. In
fact, that would reflect a lack of respect for an individual as a sentient
person who has the ability to be autonomous. I would want to engage the
individual and say, "let's talk, do you know about smoking?" Because it
may be that he does not know enough about the health risks, or maybe he
knows, but still chooses to do it. But that conversation can happen in a way
that does not make us take disability too seriously. Some types of lawyers
who interact with people like the ones I've been talking about, are thinking,
"oh, my God, it is not healthy, oh, my God, there is something we can do
about this," and not stepping back and thinking, "well, how do we actually
honor the decision-making capacity of people?" Otherwise, we would think
of a choice like this as a no-brainer, but we have to think specially with
regard to people with disability.
You may be asking yourself, what do these examples have to do with
what we are talking about in terms of law students with disabilities and
how law schools and professionals deal with them? It is perhaps a stretch to
say that it is connected, but I'll try. I think our job is to work towards
taking disability into account, but not too much. We need to think about our
own activities with some clear, philosophical guide in mind and not get too
caught up, as we often do, in the particular ways in which we are
accommodating or not accommodating or disclosing or not disclosing.
Those are very important things and this conference is addressing those
things. But I think unless we take a step back from that, it's hard for us to
know how to think about these issues in a more effective way. Because we
can easily see that if we are in the business of providing accommodations
that a lot of our interactions with people are going to be difficult. We
cannot figure out exactly what accommodation is needed. We are worried
that this is going to undercut the standardization that we are putting
forward as needed. We worry that others may be affected by this as well.
But we need to step back and say, "well, wait a second." I think this came
out this morning quite well, that what we really should be talking about
here is what things do we need to do as faculty and administrators so that
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when we are testing, or admitting, or doing the things we do, that we are
assured that we are actually getting at what the person knows and not the
way that the disability prevents that person from telling us what he or she
knows.
If we give extra time, it is not because we say, "aren't we nice, we're
giving you extra time or throwing you something when you are a pain in
the neck." The idea is that we should know because the documentation is
there that it takes that person with the learning disability, the dyslexia or
whatever, much more time to do what other folks are doing quite
automatically. We have to admit that in making certain accommodations,
we are making lots of guesses. We do not know the specifics of how much
time really is required to properly compensate properly for the disability.
And you know, even when you say double-time, even just those numbers
ought to tell you that it is not a precise calibration. It is not titrating
medication. It is a guess.
We also have to recognize that because it is a guess, we cannot beat
ourselves up about that. We cannot just say, "oh, because we cannot be so
precise that we cannot do anything." Or think that everybody who is asking
for accommodations is a "slacker" or is otherwise trying to get something
by us. I want to say that part of the problem here - and I think it is just
endemic to the way human beings think - is that disability is a powerful
category. Once you create categories for it, recognized categories,
inevitably you are going to get fights about am I in or out, on the list or off
the list? Am I in this category with any disability or not?
Now, I take the 2008 ADA Amendments to say, you know what, that is
an old debate. 1 We do not want to have to focus so much on the issue of
who belongs in the category. Let us actually get to the merits of what is
going on, whether people are being discriminated against. That's what we
should be thinking about and not this threshold step for litigation, which
has grown to be really almost the entire story, particularly about Title I of
the ADA. Are you even the kind of person who can bring this case to our
attention? That is where I think the 2008 Amendments really manage to
restore - and again, emphasizing restore - what people thought the ADA
was about. Not to say "let's have a big fight about whether you have a
disability," but let us talk about what was understood to be a situation in
society where there was a lot of ongoing discrimination against people with
disabilities that we felt we needed to address.
So I am very much in that group that believes that the 2008 Amendments
got back to basics and it shows you how long it takes to react to those "bad
decisions" that were almost ten years at that point. Changing them did not
1. ADA Amendments Act of 2008, Pub. L. No. 110-35, 122 Stat. 3553 (2008)
(codified in scattered sections of 42 U.S.C. and 29 U.S.C.).
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just happen automatically or overnight. It took the hard work of a lot of
folks who worked on this legislation and it shows that even when everyone
pretty much agrees that there were big mistakes, it's difficult to make it
right.
So we have the power of category that operates here. We also have to
compare it to the power of, what I would call, the "defect model of
disability." As much as we say disability is to be celebrated, disability is to
be honored, we still as a society think of disability not just as difference,
but as "less than." You can no more extract the disability from the
individual than you can extract their eye color from him or her or the
person's other characteristics. People who have disabilities are who they
are partly because of their disability and partly because of all the other
characteristics that they have.
Sometimes lawyers over-emphasize a person's particular characteristic,
such as disability, to the exclusion of the entire person, and other
professions may be no better. Have you ever gone on a hospital ward and
listened to medical professionals talking? They'll say "oh, I've got a leg in
[room] four." But wait a second, there is more than a leg there. There is
actually the person attached to the leg. But the disability itself becomes an
easy criterion to separate out, and we do that with people with disabilities
all of the time. We will think about a particular disease or disability, such
as epilepsy, and focus so much on that one element that we miss the forest
for the trees. It's the difference between saying, "we have an epileptic
here," and "we have a person who happens to have epilepsy." The epilepsy
may be a characteristic that is important for us to look at, but it is not the
person's only characteristic.
Indeed, it may be that instead of figuring out what accommodation a
person needs, and what we should give to him or her, and are we under- or
over-accommodating the person, we should imagine the person being able
to be in law school, to be a lawyer, to clerk for a judge, to be in a highpower litigation firm. Achieving all of these things and having a disability
as well requires the person to be very creative in managing a multitude of
tasks. For example, they have to study twice as long just to keep up,
reading material slowly that others read automatically. Thus, rather than
having a discussion about "should we tell?" about our disability, we should
be shouting that we have it. But I understand very much why we do not
shout it, because I think we distrust the category. If you come in and say
"full disclosure, I've got this disability," the great worry would be that that
information is going to be used against the hiring of that person, though in
a way that would not ever be provable in litigation. As I said, these failures
to hire are very hard to show, absent the kind of statements about, "I would
never hire you because you are in a wheelchair," or "I would never hire you
because you have bipolar disorder." You might still hear some of these
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things, but mostly you would not hear it quite so much because most of the
statements are more sophisticated than that.
When I talk to my students about why some of the practices we have in
our disability law are the way they are there, I try to convey the sense that
we are not yet there. We are not at the point where a statement on disability
has become so accepted that we can just announce how wonderful it is that
we have people in our midst who have disabilities.
Thus, one of the things that we need to work on more is highlighting the
achievements of people with disabilities. I think those lawyers and those
people of accomplishment who have disabilities, especially those whose
disabilities are not obvious ones, and who are willing to and do talk about
their status or condition, need to talk about some of the ways that they
managed in their career paths, meandering as they might have then, to
show that, in fact, it is possible to be a highly successful person, despite
and maybe because of the disability you had to deal with. We need more of
those kinds of stories.
We also have to understand that you have to have a certain kind of social
power and status to be comfortable in saying those things; that it is not just
going to happen with our twenty-somethings because they are still in the
process of making themselves professionally, and otherwise, it is really too
much, I think, to ask of most people to be in that situation.
Again, I love very much and agree with the point Andy Imparato made
earlier that sometimes it may be that the reason why we, as a society or an
institution, respond in a particular way is because somebody has come to
us. Maybe it is a person with a disability or an advocate for that person who
says, "well, you have to make this change or that change to accommodate
them." But, it also may be that the change that results from conversation is
actually better philosophy.
It does not have to be seen as "the change for this person comes at the
expense of other folks," but rather as benefiting all of us in wider ways. We
all benefit from many other things that may or may not be universal in
design, but do not have to be disability-specific in their content.
Imagine a situation where instead of shunning a person with a disability,
people would go up to someone with a disability and say, "thank you so
much, because of you, we've got X, Y or Z policy or practice." We do not
have those conversations too often and I think we need to have them more.
We also, of course, have to ask ourselves, especially as law professors
and law school administrators: do we really want to have people with
disabilities in our midst? Do we want to accept students with disabilities?
Do we want to teach them? Do we want to launch them out into the world
of work and hope that they succeed? It may seem obvious that the answer
to that is yes, but if it is, then we need to think through what it is about our

2009]

LUNCH ADDRESS

policies and practices that can encourage or discourage that goal, and make
that happen.
So I think that when an employer says something like, "we cannot hire
you, you have a disability and you are in a wheelchair," I don't think it is
even a close question about whether you go to that law firm and at least say
"this is not acceptable." It does not mean you necessarily ban them. But if
you want to engage them, point out that it would be like saying, "we cannot
hire you because you are African American." We wouldn't accept that, so
why should we accept that with regard to disability? And why should we
assume that somehow the answer to our saying "you cannot do that" is
going to be, "well, we are going to take our law firm and go home," in
which case our students are just out of luck. I don't think that is necessarily
going to be the answer, but frankly, my hypothetical statement violates the
ADA. I'm not saying this officially, of course, but it would seem to me that
in our reading of the AALS rules for participation, you may be able to
suggest that if a law school does not react in some way to this employer's
behavior, it is in violation of AALS by-laws and regulations.
But I am thinking that we need to do more than that, that we should be
talking to employers about why it is that they might benefit from having
lawyers with disabilities, and not just in your Title I defense work or their
pro bono disability practices. Because I also think one of our challenges is
how do we help our students figure out what is the right sub-part of the
profession for them without channeling them unduly to the work that
maybe they do not want to do? And I think that is a tricky thing, but I think
it is our obligation within a law school to talk to students and say, "hey,
have you thought about what your learning style is and where you do well
and where you don't, and whether or not the job you are applying for is
going to work to your strengths as opposed to those things you do not do so
well?" If you have a problem with deadlines and need extra time on exams
and everything else, maybe going into a very fast-paced litigation practice
where you are in court every day and filing briefs on the run is not the best
fit for you.
But that does not mean that you should go off to some office and write
on clinical issues related to disability. I mean, that may be what you want
to do, but it is not the only thing that you can do. We have too great a
tendency to make overbroad assumptions about what the practice of law is,
about what teaching law is, without really examining closely what is really
needed to do the job and what is not.
I find one of the challenges as a teacher in this area, coming from
someone who has worked with people with disabilities, is the constant back
and forth about how much disclosure people are comfortable with, and
what does one do with that information? Again, of course, it is never my
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choice, it is up to that student whether to disclose the disability or not. But
in my years teaching a disability law course and disability clinic, I have had
all the variations that I am sure many of you have had. I have had people
who have said nothing about disability and may not have one. I have had
students who have said, "I am going to tell you, but I am telling no one
else." Fine. And that may be certainly appropriate in a class. I have had
students in the clinic say, "I am telling you, but I do not want you to tell my
partner. I am not telling my partner, so anything that comes up .. ." That
creates quite a challenge as a clinical instructor, because there may be an
issue that you may think is related to the person's disability, but of course,
you cannot talk about that if a person does not disclose it to his or her
partner.
And then you have people who are just right out there and say, "I have
this disability" and they either are saying, "I need this accommodation," or
"I have this disability - I'm a Yankee's fan," or "I have a disability - I'm
from Iowa."
(Chuckling)
ROBERT DINERSTEIN: It is just part of who they are. They may be
at a point where it is early on enough that they really feel the need to tell
you that. I do not know. I think it's great if they want to tell me that. Again,
it is not my choice what they do about it, but I think it says something
about, I hope, their level of comfort they feel with, say, the teacher and
their fellow students.
Every semester when I teach my disability law course, I go around the
class - it is usually a seminar of eight, ten, twelve people - and I ask
students to tell me what their interest is in taking the class. Some of you
may be interested because it meets from 10:30 to 11:50 a.m. every Tuesday
and Thursday, but in my experience, people have a reason why they take a
class in disability law, let alone go into practice in the area. Of course, I
make it clear that I am not going to make anyone say anything that they
don't want to say.
This year, it so happened, that because we had Inauguration Day, and
then it snowed, and then some other things came up, that our introduction
day felt like the movie Groundhog Day. I had the students do introductions
at the beginning of class about four different times. And finally they started
saying, "we are learning a lot about each other, and you need to get us
some information packets, like what zodiac sign people were born under."
(Chuckling)
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One thing I was struck by this year though, was the increasing number of
students who disclosed to the class, to other students whom they barely
knew, that they had a disability. In my experience, it was one of the first
times people were willing to be quite ... so open about that. Obviously
this is anecdotal to the extreme. It says nothing about whether this is some
kind of trend. But I will tell you - and David knows this well - that one of
the challenges we have had sometimes, and I think it is not unique to this
law school, is that sometimes, when we want to put programs together, we
want to arrange something with career services about how students should
think about the job application process, how to deal with disclosure, how to
deal with those times in your lives when your employment or schooling has
been interrupted and you want to explain it, that you cannot just put up a
sign that says, "all students with disabilities, we will have pizza at five
o'clock in room whatever," which normally gets everybody at this law
school to attend...
(Chuckling)
ROBERT DINERSTEIN: . . . because students do not want to show
their disability at the door. You can just say all students are invited, but it
does not matter. There is a sense that people just don't feel comfortable
being identified. I think not so much now, but certainly some time ago, we
were talking about the risks of identifying yourself as being gay, lesbian,
transgender, or bisexual, because I think there was a sense of "it is probably
not going to be helpful to me in a lot of different environments; I don't
really feel comfortable."
There is a sense that even in an atmosphere you are trying to make very
supportive, it doesn't mean you get it right. But even in those kinds of
circumstances, people do not always want to be identified. And that, of
course, makes it hard to organize and think of those times where we should
act collectively. Every individual should not have to feel that this is only
her issue that she has to struggle with. She should not have to feel that she
can't talk to anybody about it for fear of disclosing something, or becoming
depressed about herself, or doing harm to her reputation. I think that is
something we have to all work very hard at doing well. I do not feel that as
a teacher without a disability that it is my role to say to my students, "no,
you guys have to be out there and be out there doing X, Y, or Z." I would
want to be supportive, if they me want to. I think though, it is an interesting
thing that it has been such a challenge to get people to even organize
minimally in that kind of way.
The last thing I want to say goes back to this point about being overinclusive and under-inclusive. When we are thinking about how disability
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works, and about how time was entered on an exam, or what kind of testing
conditions you need, or what do we say when we decide to admit you, what
information we need to have, I think we have to be careful about assuming
too much generally, and assuming too much about people with disabilities.
I am worried that although I think it is well-intentioned, the conditional
admission rules that the ABA just adopted as a model rule in 2008, and that
some states already had, or are adopting down the road, are over-inclusive.
It would be wonderful to truly restrict conditional admission to people who
would not otherwise be able to get admitted but for a conditional admission
rule, which provides some protection to the public. But I worry, as this has
happened in many, many areas of disability policy before, that it will in fact
bring in people who otherwise would have been admitted without a
condition. But now, because there is this other category, it is both safer and
riskier to the extent that we do not always know how these conditional
admissions will work. I think there are reasons to be concerned about how
that section is going to operate, let alone regarding issues of disclosure,
which are big issues within different states.
We need to determine what the role of categorization is, how we think in
terms of categories, what the disability category ought to be under. We
should be concerned about whether an attorney will properly take care of
his client's matter, and we should be concerned about that whether the
lawyer has a disability or not. We should not over-assume that because you
might have a psychiatric disability, that there must come sometime where
you will be more likely to forget your clients' needs or to embezzle client
funds or things like that, especially because, a lot of times, our data is
extremely lacking in these circumstances.
Do we care about clients? Absolutely. Do we want to say something
when we license lawyers that there is some minimal standard that they
must meet? Certainly. Might we think that actually, it might be good to
have some lawyers with disabilities in the profession, who might have
some advantages over lawyers who do not have disabilities, in terms of
interacting with certain kinds of clients, and not just clients with
disabilities, but other kinds of clients? I think so. And I think if that is all
true, we have to look at it in that way and not just at this sort of "defect"
level or protect mode or, my God, what risks can we take?
So again, where I come out is this is a struggle. This is a struggle which
has been going on for many, many years. The pace of the struggle I think,
for those of us who have been doing this for a little while, feels much
slower than we'd like it to be. But then when we step back, we can think,
well, in the grand scheme of things, this entire field has come of age. I'm
really over-generalizing here, but really, we are talking about the last
generation; we are talking from 1973 on in terms of the real legal
revolution in the terms of most of you are, or should be, talking about. In
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some sense, that is a very short period of time. But we live in times now
that are much faster-paced and communication is much quicker and
everything happens in a much more high-speed way than it used to. And
that's got many advantages, but it has some disadvantages, too.
So my final point is this: we have to make sure constantly to figure out
how disability matters and then how it shouldn't matter. And so whether it
is technological advances, communication advances or anything that
changes the way we teach or learn or work, we want to think, okay, in our
midst - in our law schools, in our law firms, in our government agencies there are people with disabilities, and we need to think about how what we
do fits with that; but also we have to listen carefully to people with
disabilities themselves and not over-assume that because they inhabit a
certain category with a label after their name, that certain things must flow
from that. Even if some of our best friends are people who can change
things for them for the better. Thank you.
(Applause)
MARK NILES: I would ask you, would you be willing to entertain a
few questions?
ROBERT DINERSTEIN: Oh, yes, sure.
MARK NILES: Can we invite questions, comments from the lunch
crowd?
ROBERT DINERSTEIN: About the macaroni or...
(Chuckles)
MARK NILES: Yes?
AUDIENCE MEMBER: Just a quick comment. Your commentary
about classification, putting people into a group, really made me think
about a point that was made to me that disability, the disability community,
may be a unique one in that it is a group into which virtually anybody could
be added at some stage of their life or another, and from which some
people may be able to exit. So it is different, in many ways, than many
other classifications, and that aspect made me think about it perhaps a little
differently as a result.
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ROBERT DINERSTEIN: Well, yes. This is a club that you may get
into involuntarily. Exiting is a little bit more difficult, but can happen.
AUDIENCE MEMBER: Can happen.
ROBERT DINERSTEIN: I think it is interesting. That is an argument I
think that people have said as to why society in general should be thinking
about disability. In my experience though, the abstract idea that eventually,
you too are going to be in the club, is not enough to drive people's actions
or activities. Now, it may mean that it does not have to be you. It may mean
that if you have an aging parent who has issues that were very much like
disability needs, it could really be the case that all of a sudden, you are
more sensitive to those kinds of questions.
I think implicitly what I was saying was that I have a very civil rights/
human rights view of disability, but it is not precisely the same. I think if
you look at disability, race, gender, some of the other categories, there are
ways in which it is similar and ways in which it is different.
Also, we use disability like it is an understandable term, but of course
there are so many differences, even among people within the same
diagnostic category, let alone across categories. There are people who
became disabled after having not been disabled; who had an accident that
led them to have a problem, who might be a little different from people
who always had a disability from birth; people with mental disabilities;
intellectual disabilities. I think, historically people with intellectual
disabilities have not been as out there as people with physical disabilities,
partly because of differences in stigma, and partly also, just because of not
having had the same set of opportunities. I think that is beginning to
change.
But I think that in the past, if you did work with one group - and this has
changed now that we are a little better at working together, due in part to
the original ADA that created so many cross-disability coalitions - but
before, I think there was too great a tendency for people in the field to say,
"well, you know, you do not have to do X for us because that is that group
and they've got their own problems." And that is, just looking at it in a
centrifugal force way, not a very good way for people with disabilities and
their allies to get something accomplished.
AUDIENCE MEMBER: This may not be a fair question to ask just one
person, but we had a student that had a disability where they had epilepsy,
and they were having attacks throughout the semester, and they did not
want to take an accommodation during their finals. We were very
concerned for this student who had attacks during stressful situations and
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about the reactions of everybody else in the class. At what point can you
urge a student to take an accommodation? We do not really feel like we can
force them to.
ROBERT DINERSTEIN: Right. My sense - and there are others in the
room who are knowledgeable, so you can stand up - is that, first of all, as
you said, the basic premise is that you cannot force an accommodation on
somebody, and you should not. Part of this is in combination too with what
that person wants. You know, it may be that insofar as what you described,
this does not present a threat to others. I mean, if it were a situation where
someone might pose a danger in the class, then something would need to be
done. But I love the story that Carrie told earlier about how a client didn't
even realize that their lawyer had a disability.
So what I just would wonder about is why are we concerned with how
students will react? Maybe students will react fine. Maybe they actually
would not have the kind of concerns you think they would have, and so that
might mean that forcing the accommodation could be avoided.
I do not know. I guess the other thing is, to keep with this example, I am
sure you have talked to the student about why he or she is so adamant about
that. Because it is not just, presumably, the effect on others, but on how his
disability might affect his performance on that examination.
If something else seems like it might be going on, I would want to push
for that, because otherwise, if it is not the medication piece, then I'd need
to figure out what I'm not getting about why the student does not want this
accommodation. Maybe it is the way that others in the past have forced that
accommodation on him. The medication thing, as you know, can be an
issue because the medication giveth and it taketh away. So it may allow
you to do certain things better, but it also may not let you do other things
quite as well or it may change your personality in ways that aren't desired.
AUDIENCE MEMBER: This semester I had a student who presented
himself in my office with post-traumatic stress disorder because of the most
recent war. I did not quite know what to do with him in terms of
accommodation and he did not know what to ask for. And I wanted to
know, have you had any experience with that, or do you have some
suggestions? He told me that he sometimes has problems concentrating and
I am not quite sure how to accommodate him. And I asked him what he
wanted and he just did not know what to ask for, or what was allowed, or
common.
MARK NILES: I might suggest that that sounds like a great question
for our last panel, and hopefully you are going to be around through this
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afternoon. Maybe we could save that and get some of their expertise.
ROBERT DINERSTEIN: No, that is fine. What I was going to say is
my answer for questions like these is that I have David's number on speed
dial and we have a talk.
(Laughter)
I think it does go to something important that was said on the last panel
and this also relates to my point about categories and my thoughts on them.
Many of us know that disability is the interaction between the individual
who has the disability and the environment. And that environment, you
know, it's the built environment; it's the personal and social environment.
When the ADA talks about, under Title I, the interactive process
between employer and applicant or employee, part of it is that each person
coming to that interaction knows something, and it's impossible to know
everything. And so the trick is, how do we come together and figure out
what needs to be done? Recognizing that because of a recent diagnosis in
that situation, or a condition which doesn't go to the standard of things we
do, well, this is a problem we have to solve. And you know, we may not
get it right at first. But let's try to figure out what this means. If the student
is having trouble concentrating, how is it actually playing out functionally?
What am I going to be able to do to try to address that problem? Does the
student have any indication of when the stress is going to come on, so that
we can make some choices about when we have to change something in the
schedule for you? Whatever it is. But it's important to go at it with the
sense that, "yeah, it's great that you told me that. I can see this is a
challenge for you. Let's figure out if we can, and you know, in a sense,
your coming forward may pave the way for how we are going to handle
this in the future, because again, we want to be able to try to do right."
But there is no 'Disability for Dummies' that someone referred to earlier.
It would be wonderful if there were such a book that actually told us what
to do. We probably wouldn't use that terminology, but there really is not a
guidebook, nor could there be. A lot of this work is the kind of wisdom that
aggregates over time and from the intuition of people who care about this
stuff and want to get it right.
AUDIENCE MEMBER: Professor, since you said the twentysomethings have a harder time, I guess that was meant as an invitation to
the thirty-something students. As I have been listening today, a lot of
thoughts have been coming into my head about ways I have had to
accommodate over the last, maybe, thirty-plus years; first in elementary
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school, when my parents were advocates for me, and then in college when I
became my own advocate. I'm just thinking about how different law school
is from undergrad, years ago, where you had to disclose to your professors
in order to get accommodations and the professor would arrange for extra
time if that is what you needed. Or if you had a paper, they would give you
the assignment a week earlier or you would turn it in a week later. Back
then I always felt that professors may have been a bit biased grading my
exam, because they knew it was me. They knew I was getting extra time.
Yet in law school, with the accommodations I may or may not get and with
anonymous grading - I am going to decline to say anything too much - but
we do not have that same luxury of being able to talk with professors so
much.
So my question is more to the room in general. I took some time off
between undergrad and law school, and in the business world I had a better
idea of how to use my MBA in a real world setting and learn what works
for me in taking, say, the test we get to take for the Wechsler Adult
Intelligence Scale ("WAIS") exam, the Nelson-Denny Reading Test, or
other things. But in the business world, there are exams that are not exams,
but assessments, like 360 evaluations, and that businesses as a whole, and I
do not know about academia, but businesses use them in hiring and
administrative offices. And they can see the learning style or the work style
of different people, so people know how to work with each other, you
know, how to approach each other.
How would it be possible in academia, maybe on admission, for students
to take an anonymous 360 evaluation or something similar to that, and so
then, as a professor gets the class together, he sees a breakdown that says "I
have fifty students in this class, forty percent of them are read/write
learners, sixty percent of them really like to see something on the board, or
a PowerPoint that they can look at later." But because of academic
freedom, professors do what they what to do. When it comes to the sort of
technological advancements in say, business schools or medical schools,
where students are now getting transcripts of classes, or say, in universities
where they are putting lectures on the university web, law schools are
reluctant to use anything new like this.
So how would you, as a professor, approach this sort of thing in your
own law school, or I guess, with a more candid openness with students like
myself who are willing to say "I have this issue, please help"?
ROBERT DINERSTEIN: That is a great question, and sure, also one
that we at the last panel had a chance to talk about. I guess a couple of
things come to mind. One is that - I agree with you. I think law teachers as
a group are one of the least adventurous in terms of pedagogy that you
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could imagine. Part of it is that, unlike in other settings like undergraduate
schools, we have not necessarily thought about teaching methodology
before. You know, you can probably capture most law schools' hiring
questions about teaching with a question like, "so what is your teaching
style?" And the answer from the potential professor is, "well, it is sort of a
soft Socratic type, you know, hard on the problem but soft on the person."
Now, we've got almost everybody asking, what does that mean?
So the first problem is that we are not very "intentional" to use the term
from the Carnegie Report, 2 about what we are doing in our teaching. The
second thing, is that I think there is a strong tendency to teach the way we
best learn. So if we were gunners in law school, we are going to know how
to teach to the gunners in our classes. And we hope to get past that part,
because if I am a visual learner, then I mainly use lots of visual stuff in
class, but if I am not, then I won't.
What I think law school faculty has to do is, first of all, be aware of that
tendency, and then talk about it. And remember that as you are looking out
at your room of fifty, whether you know specific numbers or not, you are
almost certainly going to have a wide range of learning styles.
So you need to think about the variety of people; maybe when I am
writing on the board, some people need to read it themselves, so put in a
PowerPoint. Some people are not going to respond so much to those
PowerPoints, but to what is being said. I really need to be thinking of
multiple ways to try to get that information out so that I can tap into, to a
greater degree, the different learning styles that are out there.
As a teacher, I know that when I have a student who has a disability that
is obvious, like a sensory disability, or who has disclosed a disability to me,
I know that and I am going to be more self-conscious about leaming
differences. So the year that I had both a deaf student and a blind student in
my disability class, I was pretty good about picking out multiple ways to
communicate information. Because some of the ways I would normally do
it, maybe if no one in the class had any disabilities, just were not going to
work. I learned quite a lot from that, you know, when I was twenty.
(Chuckles)
But the other thing you said, and I have just sort of come back to that,
you are right in also describing what our law school does, in that the
accommodation of students is done centrally. So I do not necessarily know,
unless a student tells me, if a student in my class has a disability. And if I
2. WILLIAM M. SULLIVAN ET AL., EDUCATING LAWYERS:
PRACTICE OF LAW
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am aware that in general there might be such a student, it may not matter to
me.
Now, if you feel comfortable in talking to your professor and saying,
"look, I have got some particular needs," or "here is how I best learn," then
I think that is absolutely appropriate to do. You as a student have to feel
comfortable enough with that professor to know that - let's say it is a paper
course so it is not going to be anonymously graded - in telling me that you
have a disability, you are not making it more likely that I am going to treat
your work unfairly. Now, I would hope, and my colleagues would hope, to
be perceived as fair in that way, but that is the kind of judgment you might
have to make. And maybe you don't make it on day one. Maybe you wait
until a couple of classes go by and you see what is being done in the class
and get a sense of it. Is this professor going to be receptive to this
conversation?
I will tell you, it is sometimes interesting as a teacher not knowing if you
have a student with disabilities but finding out later in some way and then
thinking, "wow, you know, I had no idea." I mean I had one class many
years ago where I had this note-taker assigned in the class. And I assumed
she was a note-taker for one, particular student; I forget why I assumed
that. But it turned out she was not assigned to that one student. At the very
end, the student who really had the accommodation talked to me and said
"oh, yes, I needed a note-taker." I knew there was a note-taker, but I had no
idea it was for that student. And I thought, "that is great." I mean, actually,
I did not need to know that.
But other times, of course, you do know, and then I think you try to
figure it out. And I think you have to be open as a professor to say, "look,
is what we are doing here working for you?" I have a student this semester
with some vision problems, and I showed a number of videos in my class,
about people with disabilities in different kinds of circumstances. And so
yes, I talked to her, and she was able to benefit from that. She said that she
was, but if she was not, then we would have had to figure out some kind of
voice-over as well. But we had to figure out how she could get as close to
the same experience as the other students were having.
I think we can go back and forth on which is the better way to do it. I
think that - and this is getting to the advantages of doing it centrally - in
the end, it does come down to the comfort level that you as a student have
in coming forward and the professor's level of sensitivity. It also comes
down to the student's likelihood of going to the dean's office and saying
"here is what I did, and here is the response I've gotten."
MARK NILES: We are going to actually break right there. Bob, thank
you.
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ROBERT DINERSTEIN: Sure.
(Applause)
END TRANSCRIPT
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